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IN THE UTAH COURT OF APPEALS 
SANDY CITY, 
Plaintiff/Respondent, 
vs. 
RANDY THORSNESS, 
Defendant/Appellant. 
APPELLANT'S BRIEF 
Appeal No. 880637-CA 
Priority No. 2 
STATEMENT OF JURISDICTION 
The specific statutory authority that confers jurisdiction on 
the Utah Court of Appeals to decide this appeal is Utah Code 
Annotated Section 78-2a-3 (2) (c). 
NATURE OF PROCEEDINGS 
This case is an appeal from a criminal conviction in the 
Circuit Court for Driving While Under The Influence of Alcohol. 
There was a suppression hearing held on October 11, 1988. There 
was then a trial held on October 17, 1988. Midway through the 
trial the defendant entered a conditional plea of no contest to 
the charge reserving the right to appeal the court's ruling on 
defendant's Motion to Supress at the pre-trial hearing as well as 
at trial. The prosecution agreed with the conditional plea 
understanding that the right to appeal the suppression of the 
evidence was reserved. 
STATEMENT OF THE ISSUES 
Whether Officer Pingree had reasonable articulable suspicion 
to stop Randy Thorsness on August 6, 1988. 
DETERMINITIVE CONSTITUTIONAL PROVISIONS OR STATUTES 
United States Constitution Fourth Amendment. 
Utah Constitution Article 1, Section 14. 
Utah Code Annotated Section 77-7-15. 
STATEMENT OF THE CASE 
I. NATURE OF THE CASE 
This i s an appeal from a c r imina l c o n v i c t i o n in t h e c i r c u i t 
c o u r t . 
II. COURSE OF PROCEEDINGS 
The circuit court held an evidentiary hearing on October 11, 
1988 in which the Court denied defendant's Motion To Suppress the 
evidence. On October 17 , 1988 trial was held. Midway through the 
trial defendant renewed his Motion to Suppress and upon denial 
thereof entered a conditional plea of no contest which was 
accepted by the prosecutor as well as the court. 
III. DISPOSITION AT TRIAL COURT 
Defendant was convicted of Driving While Under The Influence 
of Alcohol pursuant to a conditional plea of no contest reserving 
the right to appeal the court's ruling on the suppression of 
evidence. 
IV. STATEMENT OF FACTS 
On the morning of August 6, 1988 defendant was eastbound on 
9400 South in Sandy City (See Trial Transcript, page 6, hereafter 
T.6). At the same time and location Officer Chris Pingree was 
stopped occupying the right hand lane of travel with his emergency 
lights operating (T.7). Mr. Thorsness stopped adjacent to the 
police vehicle in the left lane (T.7). After remaining stopped for 
a brief period (not in excess of 30 seconds) Mr. Thorsness drove 
on down the road (T.9). As he did so Officer Pingree observed that 
Mr. Thorsness operated his vehicle in a proper fashion at a speed 
of 20 miles per hour (T.39). Thereafter Officer Pingree stopped 
Mr. Thorsness. 
SUMMARY OF THE ARGUMENT 
In order to perform a traffic stop on Mr. Thorsness, Officer 
Pingree must have reasonable articulable suspicion that Mr. 
Thorsness was violating the law or had violated the law. The mere 
fact that a vehicle stops adjacent to a police vehicle which is 
stopped in the middle of the road with emergency equipment 
operating which vehicle remains stopped for a few seconds is not 
sufficient reasonable suspicion to sieze Mr. Thorsness. 
ARGUMENT 
Article 1 Section 14 of the Utah State Constitution provides 
that: 
The r i g h t of t h e p e o p l e t o be s e c u r e in t h e i r 
p e r s o n s , houses , papers and e f f e c t s a g a i n s t unreasonable 
sea rches and s e i z u r e s s h a l l not be v i o l a t e d . 
The Four th Amendment t o t h e Uni ted S t a t e s C o n s t i t u t i o n i s 
i d e n t i c a l in c o n t e n t . In the absence of c e r t a i n we l l -de f ined and 
l i m i t e d e x c e p t i o n s t o t h e w a r r a n t r e q u i r e m e n t , a w a r r a n t l e s s 
s e i z u r e i s p r e s u m p t i v e l y u n r e a s o n a b l e (See C o o l i d g e v . New 
Hampshire, 403 U.S. 443 (1971).) The Uni ted S t a t e s Supreme Cour t 
s t a t e d in United S t a t e s v . Cor t ez , 449 U.S. 411 , 417 (1980) t h a t : 
The F o u r t h Amendment a p p l i e s t o s e i z u r e s of t h e 
pe r son , inc luding b r i e f i n v e s t i g a t o r y s tops such as t h e 
s top of the v e h i c l e h e r e . Reid v. Georgia , 448 U.S. 438, 
440 ( 1 9 8 0 ) ; Un i t ed S t a t e s v . Br ignoni-Ponce , supra , a t 
878; Davis v . M i s s i s s i p p i , 394 U.S. 721 (1969); Terry v. 
Ohio, 392 U.S. 1, 16-19 (1968) . An i n v e s t i g a t o r y s t o p 
must be j u s t i f i e d by some o b j e c t i v e man i f e s t a t i on t h a t 
the p e r s o n s t o p p e d i s , or i s abou t t o b e , engaged in 
c r i m i n a l a c t i v i t y . Brown v . T e x a s , 4 4 3 , U . S . 4 7 , 51 
(1979); Delaware v . P r o u s e , 440 U . S . 648 , 661 ( 1 9 7 9 ) ; 
United S t a t e s v. Br ignoni -Ponce , supra , a t 884; Adams v. 
W i l l i a m s , 407 U .S . 1 4 3 , 146-149 (1972); Terry v. Ohio, 
supra , a t 16-19. 
T e r r y , s u p r a , e s t a b l i s h e d t h e s t a n d a r d fo r i n v e s t i g a t o r y 
s t o p s which was c o d e f i e d by t h e Utah L e g i s l a t i o n in Utah Code 
A n n o t a t e d 7 7 - 7 - 1 5 . Bo th t h e c o u r t s and t h e l e g i s l a t u r e have 
e s t a b l i s h e d the s tandard t h a t an o f f i c e r must have a r e a s o n a b l e 
susp ic ion to b e l i e v e t h a t an i n d i v i d u a l has committed or i s in the 
a c t of c o m m i t t i n g a c r i m e . Th i s r e a s o n a b l e s u s p i c i o n must be 
individualized, that is: directed at this suspect at this time. 
The reasonable suspicion must be articulable. The officer must be 
able to explain what his reasonable suspicion is to others. This 
court in State v. Baumgaertel, 92 Utah Adv.Rep. 50, 51 (1988) 
stated (in quoting State v. Trujillo. 739, P.2d 85, 88 (Utah Ct. 
App. 1987)): 
To justify an "investigatory stop" or "seizure" 
that falls short of an official arrest, a peace officer 
"must point to specific, articulable facts which, 
together with rational inferences drawn from those 
facts, would lead a reasonable person to conclude (the 
suspect) had committed or was about to commit a crime. 
The facts of this case are quite similar to the facts in 
State v. Carpena, 714, P.2d 674 (Utah 1986). In Catena the 
officer observed an individual driving the streets of a 
residential neighborhood in Salt Lake at 3:00 a.m. The officer 
observed that the vehicle was operated at an unusually slow speed. 
The vehicle bore out of state license plates. The officer was not 
aware of any burglary reports in the area nor did he observe any 
traffic violations. There the court reasoned that nervous conduct 
at a late hour in a high crime area is not sufficient conduct by 
an individual to justify an investigatory stop. 
In the present case Mr. Thorsness stopped at what he could 
have reasonably expected to be a road block being conducted by the 
police. The police vehicle was stopped in the right hand travel 
lane with all of its emergency equipment in operation (R.38,7). 
Mr. Thorsness stopped in the left lane adjacent to the police 
vehicle (R.7). After a brief stop (R.9) Mr. Thorsness drove on 
(R.8) as he was directed to do by Officer Pingree (R.8r 38). The 
very fact that the officer waved Mr. Thorsness on would in and of 
itself indicate that no matter what the duration of the stop he 
did not suspect Mr. Thorsness of a violation of the law (R.9). 
After Officer Pingree waved Mr. Thorsness on he observed nothing 
unusual in Mr. Thorsness' driving (R. 38-39). Officer Pingree 
never articulated what violation he had reasonable suspicion that 
Mr. Thorsness had committed. Indeed there was no such suspicion 
which could be termed reasonable. Officer Pingree's stop of Mr. 
Thorsness was in violation of the Utah State Constitution, the 
United States Constitution, the codified version of Terry and Utah 
Court decisions. 
CONCLUSION 
Defendant's Motion to Supress should be granted and the 
evidence obtained subsequent to the unreasonable seizure of Mr. 
Thorsness should be suppressed and excluded pursuant to the 
exclusionary rule. This case should be then remanded to the trial 
court for disposal pursuant to agreement. 
Respectfully submitted this ~/ day of April, 1989. 
D. Bruce Oliver 
Attorney for Defendant 
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A D D E N D U M 
United States Constitution Fourth Amendment: 
The right of the people to be secure in their persons, 
houses, papers and effects against unreasonable searches 
and seizures shall not be violated; and no warrant shall 
issue but upon probable cause supported by oath or 
affirmation, particularly describing the place to be 
searched, and the person or thing to be seized. 
Utah State Constitution Article 1 Section 14: 
The right of the people to be secure in their persons, 
houses, papers and effects against unreasonable searches 
and seizures shall not be violated; and no warrant shall 
issue but upon probable cause supported by oath or 
affirmation, particularly describing the place to be 
searched, and the person or thing to be seized. 
Utah Code Annotated, Section 77-7-15: 
A peace officer may stop any person in a public place 
when he has a reasonable suspicion to believe he has 
committed or is in the act of committing or is 
attempting to commit a public offense and may demand his 
name, address and an explanation of his actions. 
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SANDY, UTAH; TUESDAY, OCTOBER 11, 198 8 
-ooOoo-
THE COURT: All right. This was the defendant's 
motion to suppress. And are we going to have an evidentiary 
hearing? 
6
 I MR. OLIVER: Your Honor, I believe that between 
1
 the prosecutor and myself, we have stipulated to the facts 
" I that we would like to present to the Court. They are very 
brief and then I believe that we'd like to have argument 
to the Court. 
THE COURT: All right. Do you want to proffer 
12 I those facts then, sir? 
13
 I MR. OLIVER: Yes, I would, if I may approach 
•* ' the bench. 
Your Honor, this case involves a DUI charge. 
The facts that are presented to the Court are very brief, 
very concise. I'm going to read from the report first and 
then I'll go ahead and argue, if that's all right. 
MR. LARK: And did you say you had a couple 
of facts you wanted to add? 
MR. OLIVER: Yes. I'll explain that. 
Reading from the report, the officer indicates 
the facts observed regarding driving pattern. He says: 
"I was stopped in the right eastbound lane of 9400 South 
at about 100 East to assist a vehicle that was pulled over 
10 
It 
12 
1 to the side of the road. The suspect vehicle was 
2 eastbound in the left eastbound lane. The suspect vehicle 
3 stopped in the lanu next to my car. The vehicle then went 
4 very slowly forward. I then got into my patrol car and 
5 followed the suspect vehicle. This vehicle was going east 
6 on 9400 South only at a speed of 20 miles per hour. The 
7 vehicle was right in the center of the left lane. 
g "At 500 East I turned on my overhead lights." 
9 And there's a couple of additional sentences which I won't 
include. 
MR. LARK: Yeah, and don't. 
MR. OLIVER: What? 
13 I MR. LARK: I was going to say I shouldn't have 
14 included that portion. 
15 MR. OLIVER: Okay. We'll — we'll end the 
lg stipulation at that point, your Honor, which is what we've 
17 agreed upon. The final sentence is not relevant since the 
18 officer inititated the traffic stop and what we're addressing 
19 is reasonable suspicion. 
20 The one or two facts that we have also 
21 stipulated to which are not contained in the report is that 
22 Mr. Thorsness, while eastbound at that point in time, was 
23 aware that there had been roadblocks held in the canyons 
24 in the area, whatever for, registration, driver's license 
25 checks, that's what he thought was going on there at that 
1 corner is Deseret Pharmaceutical. There's was a vehicle 
2 pulled over to the side of the road, had two girls in it. 
3 It was half on the road half off the road there. They were 
4 having some car troubles. They couldnft get their vehicle 
5 J started. And so I pulled up behind themf parked so my --
6 I I pulled up so my vehicle was in the lane of travel here 
7 so I could walk around and be protected from oncoming vehicl<|> 
g I turned on the overhead lights so I wouldn't get hit. I 
9 J went up and helped the girls and we got their car started. 
And while I was sitting working with the girls, Mr. Thorsnes^ 
vehicle came up in this lane --
Q. (By Mr. Lark) Well, let's just describe the 
vehicle first. If you remember. 
A. It was a Volkswagen, I think it was a blue 
Volkswagen that I was working — There was nothing really 
wrong with it. I guess it was flooded or something. 
17 I Q. Oh, excuse me. Which vehicle are you describing 
now? 
A. This is the vehicle that was — 
Q. Describe the vehicle your attention was attracted 
to as you were parked there. 
A. Okay. Another vehicle, Mr. Thorsness1 vehicle, 
came up in this lane. I don't know where he came from becaus^ 
24 I I was concentrating on the girls. And his vehicle came 
25 up and stopped in this lane there. I was in the center 
10 
11 
12 
13 
14 
15 
16 
18 
19 
20 
21 
22 
23 e 
j of the lane. And as he sat there, he sat there for about 
2 30 seconds. I waved him on, 
3 I Q. Where were you when you waved him on? 
4 I A. I was over here with the girls talking through 
5 their driver's window. 
g Q. Did you see his face when you waved him on? 
7 A. No. Luckily there was no traffic in the area, 
g And eventually Mr. Thorsness then proceeded on. I got through 
p talking with them about that same time they got their car 
IP I started. So I went back to my patrol car and proceeded 
jj to follow Mr. Thorsness -- is that how you pronounce your 
.. I name? 
13 I THE DEFENDANT: Yeah, that's close enough 
,4 THE WITNESS: The vehicle continued to go 
eastbound 
Q. (By Mr. Lark) Okay. Go ahead and take the 
stand again and I'll ask you some more questions on it 
15 
16 
17 
19 
21 
22 
23 
24 
13 Did you find it unusual that -- let me ask you 
again: Were you able to describe Mr. Thorsness's vehicle? 
20 *• It w a s ~~~ let me just grab my report. 
It was an older, old Oldsmobile. I think it 
was about 1977. 
Q. When you saw that Oldsmobile stop, did you 
consider that unusual behavior? 
25 A. Yes, I did, 
1 0 Why? 
2 A. Well, there was — It wouldn't be uncommon 
3 for a vehicle to stop to see what was going on and then 
4 proceed on, but for the length of time that he stopped there 
5 next to my patrol car, just sitting there — 
6 Q. How long did you say that was again? 
1 A. It was about 30 seconds. That doesn't sound 
8 like a long time, you know, but you know waiting for someone 
9 to move it, that's a real long time. 
10 Q. And then you say that vehicle proceeded forward. 
11 Could you describe how it proceeded? 
12 A. It proceeded at a very slow speed. That's a 
13 45 mile an hour speed zone there and it proceeded up and — 
14 QL Did you have a visual estimate of the speed? 
15 A. Oh, I was right behind it and it only got to 
16 a speed of 20 miles an hour. 
17 Q. And again you said the speed limit there was 
18 what? 
19 A. It's 45. I — I stand corrected, it's 40 there. 
20 It changes to 45 up the street. 
21 Qi Explain that again. 
22 A. It changes to 45 above 9400 South. But I believ^ 
23 it's 40 at that location. 
24 Qi How long did you follow that vehicle? How far, 
25 I should say. 
1 A. I followed it from that area up to, I believe, 
2 550 East, approximately 550 East is where I turned on my 
3 overhead lights because the vehicle was going so slow and 
4 the action that he did. 
5 Q. What -- what lane was he in as you followed it? 
5 A. It was in the eastbound lane in the -- in the 
7 left lane or the inside lane. 
g Q. Let me just step back for a second. Can you 
9 describe — you mentioned he traveled up to 550 East. What 
10 kinds of buildings are in that area? Could you describe 
j] the vicinity for us? 
12 A. Mainly a residential area. There's the Jordan 
13 School District business offices are on the north side of 
14 the street about 300 East. There's also a junior high schooj 
15 about 350 East. On the right-hand side of the road it's 
|g all businesses until you reach up to about 550 East. There ' k 
17 an Emergicare Medical Center then the Sandy Police Department, 
18 and there's a shopping center, kind of a strip mall called 
19 Union Square. 
20 Q. As you followed that vehicle from -- from the 
2i point you showed us to approximately 550 East, were you 
22 able to see who was in the vehicle? 
23 A. Well, I could observe there was two people in 
24 the vehicle. I couldn't tell what faces or anything. It 
25 was dark. 
10 
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ft 
A. 
a 
And what was his response to you? 
"You betcha." 
Did you then proceed to ask Mr. Thorsness 
additional questions? 
A. 
Q. 
Yes, I did. 
Did you at that time ask him again whether he 
had been drinking? 
| A. 
a 
No. 
Okay. No further questions. 
THE COURT: All right. Cross-examination. 
CROSS-EXAMINATION 
BY MR. OLIVER: 
a 
you were 
car was s 
correct? 
k 
ft 
you waved 
A. 
ft 
Officer, you've indicated that at the time that 
stopped on the side of the road that your patrol 
topped in the right-hand lane of travel; is that 
Yes, it is. 
And at that time that Mr. Thorsness stopped, 
him through; is that correct? 
Yes, I did. 
Subsequent to that you observed Mr. Thorsness 
drive east on 9400 South; is that correct? 
A. 
ft 
That's correct. 
For a distance of approximately how far? 
38 
A. 
a 
A. 
Q. 
A. 
ft 
you turning 
the red and 
Well, until I made the stop, about Seventh — 
About how far? 
750 East. 
So about 750 East? 
Uh-huh. (Affirmative.) 
During that time, except for in response to 
on your emergency equipment, your overhead lights 
blue lights, whatever, did you see Mr. Thorsness 
what was the driving pattern that you observed as far as 
deviating from a straight line? 
A. 
ft 
A. 
0. 
A. 
ft 
equipment. 
activation < 
He was going straight up the lane. 
In the middle of his lane? 
Yes. 
He never left his own lane? 
No, he didn't. Well, he did when he pulled over J 
I say except in response to your emergency 
So except for in response to the -- to the 
Df your emergency equipment, Mr. Thorsness never 
left his own lane. 
A. 
ft 
That's correct. 
Never drove on the dotted line, never drove 
on the solid line, stayed right in the middle of his lane 
and drove a 
A. 
straight line; is that correct? 
That's correct. 
MR. OLIVER: No further questions. 
39 
